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RHETORIC AND LAW: AN OVERVIEW

Malthon Anapol
University of Delaware

Given Aristotle’s classic definition of rhetoric,
““So let Rhetoric be defined as the faculty of dis-
covering in the particular case what are the avail-
able means of persuasion,”’(1) one might expect
to find an extensive literature revolving around
the relationship between -hetoric and law. The
fact is that no such literature exists in English
and while rhetorical sources which mention law
and legal concepts may be found as well as vice
versa, there does not appcear to be a single twen-
ticth century trcatment in English of the relation-
ship between rhetoric and law.

There are two short articles which are suffi-
ciently close to this inquiry to merit bricf men-
tion. Both deal essentially with the written opin-
ions of judges and both conclude that the deci-
sions of appellate court judges make considerable
use of the principles of rhetoric.(2) The Belgian
scholar Chaim Pcrelman has dealt with this area
but his work has not been widely known in this
country. We will return to him later.

In this paper I shall try to do threc things.
The first part of the paper will deal with rhetoric
as a source of law and with the role of law as
a force in the development of rhetoric. The sec-
ond section of the paper will scek to discover
why and how the early relationship between
rhetoric and law changed. Finally, [ shall sug-
gest some reasons why rhetoric and law should
renew their asseciation of the classical era.

We can best approach the relationship between
rhetoric and law by examining the pre-history of
both areas. While such ancient sources as the
Prisse papyrus and the Babylonian Talmud con-
tain rhetorical and legal concepts, rhetoricians
have tended to agree that the first systematic ap-
proach to rhetoric can be found in the works of
Corax, a resident of Syracusc on the island of
Sicily in the fifth century B. C.(3)

It would appear that Syracuse underwent a
series of revolts, invasions, and tyrants that left
behind a legacy of complex disputes over land
titles and citizenship rights. Since therc were no
professional lawyers or advocates to turn to every
citizen involved in such a dispute had to pres=nt
his own casc in the courts. As a result 2 group
of teachers arosc to meet this nced for training
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ir: the presentation of legal pleadings and out of
this need the primitive rhetoric of Corax emerged.
The court customs and the rhetorical notions of
Syracuse were carried to the mainland of Greece,
where they were to develop further.

As Kenncdy suggests, the need to present cases
in court was a basic rcason for the development
of rhetoric in classical Greece.(4) But it remained
for Aristotle to add the dimension of logic and
dialectic and to sec the role of rhetoric in the
finding of facts in the trial situation. The twenti-
cth century American legal realist Jerome Frank
cxpresses sore remarkably similar notions.(5) a
matter we shall return to in the third section of
this paper.

Aristotlc on page onc of the first book of The
Rhetoric outlines clearly the rclationship hetween
rhetoric and law:

Thus the arousing of prejudice, of pity, of

anger, and the like feelings in the soul, does

not concern the facts, but has regard to
thosc who decide. Conscquently, if trials were
everywhere conducted as at present they are
in some citics—and especially in those that
arc best governcd—pleaders who were guided
by the handbooks would have nothing to
say; for by common consent the laws should
forbid irrelevant spcaking, and somne courts
actually do forbid it. . . the man who is to
judge should have not his judgement warped
by speakers arousing him .. . it is best that
laws cnacted on sound principles should, so
far as may be, themselves determine every-
thing, leaving as little as possible to the de-
cision of those who judge; but the decision
whether a thing has or has not occurred,
will or will not occur, is or is not so, must
be left in the hands of those who judge.(6)
Aristotle gocs on to say that he will deal with
logic and dialectic. something which he chrrges
the carlier writers of rhetorical handbooks with
neglecting.

The importance of Law in the Rhetoric can

be seen when we observe that Aristotic devotes

"Parts of this cssay are bascd on materials from
the author’s Introductions to his The Principles and
Practice of Freedom of Speeck (Houghton Mifflin, in
press), The Rhetoric of Nonverbal Communication(Scott,
Forcsman, in press), and Dissent: Symbolic Behavior
and Rhetorical Strategies (Allyn and Bacon, in press).
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about thirty-five pages of Book I, and this amounts
to almost half of the book, to the topic of forensic
or courtroom speeches. He covers such topics as:
accusation and defense, wrong doing, its agents
and its victims; actions just and unjust, in rela-
tion to law and equity; the comparison of wrongs;
and under non-artistic proofs such things as laws,
witnesses, and contracts. (By non-artistic proof
Aristotle meant proof or evidence which existed
apart from the invention of the speaker.)

Aristotle can be seen to have exerted an influ-
ence on law when he developed certain concepts,
for example on equity, he has a number of in-
teresting observations.

The second kind of unwritten law supplies
deficiencies of the particular, written law, for
equity (merciful consideration of circum-
stances) 1s regarded as a kind of justice, but
is a justice that extends beyond the written
law. This extension is made possible by the
legislators, in some cases unintentionaliy, in
oeticrs on purpose. It is intentional when
they find themselves unable to make the law
precise, and are forced to lay down a sweep-
ing rule, but only one that is applicable ta
the majority of cases; also when the endless
number of possible cases makes it hard to
frame specific laws—hard, for example, in
regard to ‘wounding with an iron instru-
ment,’ to specify sizes and kinds . . . To the
Erovincc of equity belong all acts that should

¢ excused . . . A mishap is somcthing that
cannot be foreseen, and is not the result of
wickedness; an error something that could
have been foreseen, but is not the result of
wickedness; a wrong something that was not
unforeseen and does result from wickedness—
for all such wrongs that come about through
desire result from wickedness. It is equitable
to consider the common failings of man-

kind . . .(7)

While we have already considered some of
Aristotle’s basic contributions to lcgal theory in
The Rhetoric, there are constant references to court
procedure throughout the work. In Book II the
nature of logical proof is examined and this area
would be generally applicable to establishing fact
in the ocourt, although no special methods for
use in legal speeches are suggested.

In Book III Aristotle deals primarily with ar-
rangement and language and here he has specific
suggestions for the trial situation.

Thus, if the point is that an act was not
committed, then your primary concern at
the trial is to show just that. If the point is

13

RHETORIC AND LAW: AN OVERVIEW

that the act did no harm, there is the thing
you are to prove; and similarly with the
issues that the harm is less than is alleged, or
that the act was justified; whichever is the
point, that is your primary concern, and as
much your concern as if the issus were
whether or not the act was committed. But
bear in mind that this issue (Was the act
commitied) is of the four, the only one in
which it can be true that either the defendant
or the accuser is neccessarily a rogue. Here
ignorance cannot be pleaded, as it might
be if the parties were disputing whether the
act was justificd or not . . . Forensic speaking
has to do with matters of fact—now true or
untrue, and necessarily so; here strict proof is
more feasible, since the past cannot change.(8)

Both ancient and contemporary writers have
come to regard Aristotle’s Rhetoric as a major
source of legal theory. Max Hamburger says that
The Rhetoric contains the consummation of Aris-
totle’s legal philosophy and theory. He considers
the major legal contributions of the work to in-
clude: criminology in regard to the causes and
origins of human actions and hence of wrong-
doing as well; the concept of cquity; and its
influence on Roman law.(9)

Cicero spoke of Aristotle’s Rhetoric as the stan-
dard work, indispensable to every orator, as the
main source of the theory and devices of forensic
oratory.(10)

It scems clear that Aristotle’s Rhetoric was the
major legal treatise of its time. Of course cvery
man continucd to represent himsell and no ‘pro-
fessional class of advocates or lawyers existed. In
time a group of logographers developed who for
a fee served as ghostwriters of speeches to be
used in court. The practicc was frowned upon
and lcgend has it that Lysias was banned from
Athens for engaging in the practice.

While the Roman legal system and Roman law
are still studied, although less now than formerly,
what is not often considered are the legal con-
tributions of Roman rhetoricians. Interestingly
enough for purposes of this study, the two leading
Roman writers on rhetoric, Cicero and Quintil-
lian, were both advocates or lawyers, and both
attained considerable renown as advocates. It is
not surprising then that both interwove legal con-
cepts with their work on rhetoric. In De Oratore
Cicero discusses the client interview in these terms.

For my part, I take pains to learn from the
client himself, alone, that he may talk morc
freely, and to debate against him, that he
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may defend himself and advance whatever
arguments he has thought out. When I have
dismissed him, I quite dispassionately take
three parts; my own, my opponent’s, the
judge’s. Whatever arguments promise more
help than embarrassment I settle on, rejecting
others in the same way. By this plan I man-
age to think at one time and speak at an-
other. Some speakers have the confidence to
do both at once; but I am sure that they
too would speak somewhat better if they
recognized the advisability of setting aside
one time for thought, another for speech.(11)

Cicero developed a trichotomy for finding the
issues or status in the legal casc. First was causa
or th: reason for committing the crime; then
persora or the personal circumstances of the agent;
and finally factum or the particulars of the crime
itself as evidence of the guilt or innocence of the
suspected.

While Cicero’s works on rhetoric abound with
references to the courts, the advocate, and the
judge, Cicero makes few truly original contribu-
tions to legal theory or to rhetoric. But Cicero
is important to rhetorical theory because he did
adapt and restate much of Aristotle and as a
result carried Aristotelian concepts into Roman
rhetoric. While Aristotle recognized the role of
non-logical arguments and language in forcnsic
speaking, Cicero tended to place greater empha-
sis upon such an approach. e advises that:

Men take a decision oftener through feelin

than through fact or law. They are move

by evidences of character in the speaker and
in his clicnt. The only way to rebut feeling
isby feeling.(12)

Marcus Fabius Quintilian first achieved repu-
tation and fame as a pleader in the Roman
courts. Unlike Cicero, he avoided politics. Among
his better known cases was that of the Jewish
Queen Bernice whom Quintilian represented in
a trial in which the Queen herself was the judge.
Quintilian began his tcachung as a private tutor,
but in 88 A.D. he was placed in charge of the
first public school of Rome with an annual salary
paid from public funds.(13) The Institutes of Oratory
was written by Quintilian late in his career and
represents a distillation of his considerable expe-
rience as both a successful lawyer and a success-
ful teacher, indeed he may be counted thc most
highly honored teacher of his time and place.

Much of what has been said of Cicero may
also be said of Quintilian; that is he rephrased
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and rewrote Aristotle. But Quintilian did have
some interesting things to say which appear ap-
plicable to this inquiry, and he did make two
distinct contributions which were perhaps mat-
ters of emphasis rather than true inventions of
new concepts.

Quintilian begins his di:cussion in Institutio
Oratoria with three leading questions: an factum sit,
quid factum sit, an recte factum sit—whether an act
had been committed, whai sort of an act had
been committed, and whether the committed act
was justified or unlawful.(14) The relationship
to the lawyers analysis of Lis case is obvious.
Secondly Quintilian emphasized the Aristotelian
concept of ethos. He constantly declares that the
true orator is “‘the good man speaking well’".
By this he means that we tend to accept or re-
ject what a mar says in terms of what we think
of the man addressing us. .

Another contribution of Quintilian to law was
the use of the controversiae; these were the fore-
runners of the hypothetical cases still used in
law schools. Baldwin cites the following as an
example of the controversiae:

*“Aiding an exile with shelter or food is pro-
hibited. The penalty for homocide shalr be
exilefor five years.”’

The father of a son and a daughter was
found guilty of homocide and exiled. He
used to comc to one of his properties near
the frontier. The son learned this and pun-
ished the overseer. The overseer excluded
the father. The father began to go to his
daughier’s. Tried for harboring an exile, she
was acquitted on the plea of her brother.
The five-year period having expired, the
father disinherits the son. (Speak for either
the father or the son.)(15)

While exact origin of the practice and the cases
is not clear, it is known that Quintilian strongly
favored the use of thess hypotheticals in his
school. With Quintilian the age of great Roman
rhetoricians came to a close.

Max Hamburger summed up the role rhetoric
played in the classical era when he wrote, *. . .
rhetoric played an essential part in the education-
al system of the Greco-Roman world; it was the
vehicle of higher education (corresponding to
modern high school and the first years of college)
and constituted the medium in which the basic
concepts of legal and political scicnce were im-
parted to.the young.’’(16)
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In looking back at the Greco-Roman era it
seems clear that the needs of those societies for
a dispute settlement system gave rise to the de-
velopment of both rhetoric and law. The growth
and development of the two areas were inter-
dependent. In the Greek culture law was not
highly developed and the rhetoricians provided
most of the training for the advocate and much
of the writing concerning jurisprudence.

The Romans were more concerned with legal
matters since they had an extensive empire to
govern, but perhaps because of the Greek influ-
ence rhetoric was a major component of the
Roman legal system. While the Roman advocate
needed o be familiar with the legal code he
tended to be more concerned with pleading than
with procedure. This was probably because his
functioning as a lawyer was mostly in the courts
rather than as an adviser in commercial trans-
actions or estates and trusts.
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In view of the intimate relationship between
rhetoric and law in the classical era it would
seem likely that the association would have sur-
vived into modern times. Since we know that
this is not the case, we must seek explanations
in the events and trends of the medieval period
which followed the collapse of the Roman Empire.

I would posit the thesis that the decline of
rhetoric and law was inevitable because of con-
ditions prevalent during the middle ages and
that the subsequent development of rhetoric and
law in separate intellectual compartments were
also inevitable byproducts of the times.

“ne problem was the distrust many of the early
church fathers held for the pagan rhetoric of
Greece and Rome. A leading scholar of the rhe-
toric of the era sums it up well:

The basic issue was whether the Church
should adopt the contemporary culture which
Rome had taken over from Greece. The fate
of rhetoric, as a part of the Greco-Roman
culture, was involved not only in the debate
over the larger issue, but in more limited
controversies about its own merits.

Cyprian, who had been a teacher of rhetoric
at Carthage when he had been converted,
renounced profane letters completely and for
the rest of his life never again quoted a
pagan poet, rhetorician or orator.(17
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In general the churchman of the period were
suspicous of the entire pagan culture and pre-
ferred to look to the Bible for *:arning and liter-
ature. Indeed Cyprian stated the church position
clearlv:

In courts of law, in public meetings, in
golitical discussions, a full eloquence may
e the pride of vocal ambition, but in speak-
ing of the Lord God, a pure simplicity of
expression which is convincing depends upon
the substance of the argument rather than
upon the forcefulness of the eloquence.(18)

At _is critical point in the history of rhetoric,
Saint Augustine appeared with his D¢ Doctorina
Christiana, which preserved at least the basic as-
pects of classical rhetoric but adapted it to the
Propagation of the faith. Murphy maintains that
if Augustine had not endorsed rhetoric in his
works, its transmission to our times might have
been an open question.(19)

But Augustine, a former teacher of pagan
rhetoric himself, quite naturally emphasized the
homiletic aspects of rhetoric and paid little at-
tention to the forensic and legalistic portions of
the classical works available to him.

Because of the pervasive influence of the church
on the western culture of this period, the forensic
and legalistic overtones of rhetoric so heavily em-
phasized by Aristotle and followers suffered con-
siderable neglect. Aristotle’s handbook seems to
have been available during most of the medieval
period but it was not widely studied or fllowed
as text on oral or written discourse. The interest
in it was probably in the areas of ethics, morality,
and politics.(20) In fact the practice of rhetoric
and of law were both in a state of decline as
practical arts. Feudalism had replaced the Roman
system of orderly government, and there were no
senates, no courts, no political discussions.

In discussing his era from a lcgal viewpoint
Bigelow says: ‘‘>o vigorous centralized judicial
system could operate under these conditions, since
the Sovereign could not enforce process against
the owner of a fortress without an obedient force
capable of breaching the walls. Accordingly the
feudal hierarchy sank into anarchy . . .”(21)

Such rhetoric as existed was practiced mainly
in the sermons of the priests and in the work
of the professional writers of letters, the latter
practice came to be known as ‘‘ars dictaminis’’. It
was under these conditions that men almost com-
pletely lost sight of the once intimate connection




between law and rhetoric.

Interest in and the study of classical rhetorics
did not entirely disappear durng the middle
ages. It would appear that Cicero was the favorite
rhetorical authority of the period, and that his
minor works like De Invemiione were most often
studied.(22) Interest in his other works had to
wait for the Renaissance. Interestingly enough
Cicero’s rhetorical works were important to what
little study of law remained through the medicval
period.

Even the teaching of law in Italy demon-
strates the ubiquity of Ciceronian influence.
Certainly the De Inventione and the first half
of the Ad Herennium would be eminently
adaptable to legal studies, designed as they
re for the actual study of forensic oratory.
ssidore of Seville recognized this relation
by including a paragraph about law in his
treatment of rhetoric. . . . Alcuin’s Dialogue
with Charlemagne shows a keen awareness
of legal lore in the Ciceronian tradition . . .
The intention of the author is to utilize both
la~ and rhetoric, ‘‘to instruct readers in
judicial issues partly from canon law and
partly from the artistic doctrines of the rhe-
toricians,’’(23)

Since some remnants of classical rhetoric and
some of the relationship of rhetoric and law did
survive the middle ages, there must have been
other factors operating to affect our area of con-
cern. A sixteenth century French monk, Peter
Ramus, may well have beea a significant factor
at the critical moment. Like many teachers of
today Ramus felt that the traditional disciplines
of his day overlapped each other excessively. He
considered the overlapping wastcful of time and
effort and he set about to modernize and improve.

Ramus believed that the study of logic, proof,
invention of ideas, arrangement of ideas, (the
things Aristotle had stressed) really belonged to
the study of logic. Ramus ncver wrote a “‘new
rhetoric’’ since he chose to write in the ficld of
logic and dialectic. However, his disciple, Omer
Talon, published Training in Oratory, in 1554.(24)

With proof, invention, and arrangement re-
moved rhetoric was left with what Aristotle had
regarded as the frills, such elements as style,
delivery, and figures of spcech. Howell points
out that Ramist concepts were especially signifi-
cant in England for more than a century, and
no less a figure than Hobbes was influenced by
them.(25)
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From our point of view Ramus’ timing was
most unfortunate since it diverted rhetorical
thought from the concern with forensic speaking,

" dialectic, and fact finding, that had bcen char-

acteristic of classical rhetorics. And this happened
just at the point in time when England was be-
ginning to establish a stable legal system. It
seems highly probable that Coke and Blackstone
were simply not acquainted with classical rhetoric
when they began to write on the law of England.

If we generally review the medieval period
we can see two sets of factors in operation which
affect both rhetoric and law, both as separate
entities and as related disciplines. The first factor
is the universal decline in learning, culture, and
social organization. The second factor is the spe-
cial problems which beset rhetoric as a result of
church hostility and suspicion of pagan writings.

While a concept of rhetoric did survive the
middle ages it was onc which was different from
that of the Greco-Roman era. As a result of
Ramistic and medicval influences rhetoric was
scen as primarily the art of amplifying and beauti-
fying man’s thoughts. The revival of law in
England also involved changes. England had
becn a Roman colony with Roman law and
Roman courts but succceding waves of invaders
brought new customs along with new languages
and modes of thought.

The end product was a legal system based
upon previous actions of the king, his chancellor,
and the royal courts. Nc doubt basic concepts
were carried over from Roman law, but English
common law which also became the foundation
of American law, developed without any great
concern for the legal and rhetorical traditions
of the past. Thus the separation of rhetoric and
law became virtually complete.

. ilt

We have observed that while rhetoric and law
were considerably intertwined during the Greco-
Roman era, they drifted in largely different di-
rections during the medieval period. As rhetoric
and law were revived as intellectual disciplines
and as practical arts they tended to develop in
isolation from each other, thus perpetuating what
had been initially an almost accidental division.

In England clergymen continued to be the
principle writers on rhetoric during the eighteenth
century revival of interest in classical rhetoric. It
is of more than passing intcrest that Hugh Blair,
George Campbell, and Richard Whately were all
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preachers. Hence, while preaching did not domi-
nate rhetoric as much as it did in the middle
ages, the church was a significant influence in
the development of modern English rhetorical
theory.

Law continued to develop in its own way and
while philosophers like Kant, Hobbes, and Ben-
tkam contributed to the growing study of juris-
pr dence, rhetoric and rhetoricians seemed to be
living in a different universe.

One other figure who can contribute to our
understanding of the development of the American
legal system was Professor Langdell of the Har-
vard Law School. Langdell believed that the law
student should be trained by the study of signifi-
cant opinions of appellate courts. His introduction
of the case study method at Harvard served to
institutionalize that approach in the American
Law School and in the American legal system.
The result was that the law student was trained
almost exclusively in the searching out and the
interpretation of legal cases bearing upon the
subject he was considering. This kind of training
produced a lawyer who was more at home in
the law library than in the courtroom or as Chief
Justice Arthur T. Vanderbilt succinctly put it,
“To a member of the legal profession one prob-
lem rises above all others. A decline has been
recognized in the ability of legal advocates to
communicate.’’(26)

Like rhetoric the law is a complex and diverse
discipline and thus inevitably the Langdell ap-
Proach to the law began to be questioned. That
group of legal thinkers who questioned a com-
plete adherence to law library cases and prece-
dents came to be called legal realists. A leader
in this group of skeptics was Professor Karl Liew-
elyn of Columbia University who in 1930 wrote:

One observes the importance of the official
formulae as tools of argument and persua-
sion; one cbserves both the stimuli to be
derived from, and the limitations set b ,
their (rules of law) language. Very rapidly
too, one perceives that neither are all offi-
cial formulae alike in these regards, nor are
alt courts, nor are all times and circum-
stances for the same formula in the same
court. The handling of the official formulae
to influence court behaviour then comes to
appedr as an art, capable only to a limited
excent of routinization or (to datc) of accu-
rate and satisfying description.(27)

It seems reasonable to label Llewellyn’s art of

handling rules of law to influence court behaviour
as legal rhetoric. In fact Llewellyn suggested
many times that lawyers might well study rhetoric
and semantics as part of their preparation for
their profession, but nowherc docs he appear to
have considered the theoretical implications or
historical basis of the legal-rhetorical relationship.

Llewellyn’s contemporary and another leader
in legal realism was the late Judge Jerome Frank.
In Courts on Trial Frank considers at length the
role that the aitudes of judges and jurors play
in our judicial system.(28) He expresses consider-
ablc concern over the failure of law schools and
lawyers to analyze such extra-legal considerations.
The relationship of this notion of Frank’s to
Aristotle’s and rhetoric’s concern with audicr.ce
analysis hardly necds to be cited. Frank seems
familiar with rhetorical concepts and cites Aris-
totle’s Rheloric nincteen times in Courts on Trial;
only the great Supreme Court Justice, Oliver
Wgndell Holmes is cited more often.(29)

Frank’s quotations of Aristotle deal mainly with
such areas as natural law and the concept of
equity. Frank never quite comes to discussing
rhetoric as a methodology for arguing about facts
and persuading courts. This omission is striking
since Frank constantly stresses his formula ‘'R x
F =D". By this he means that the legal rules
applicable to the case (R) multiplied by the facts
in the case (F) results in the court decision (D).
Frank is critical of the law schools and the legal
system because it is prcoccupied with the legal
rules half of his formula to the almost total neg-
lect of the fact determination and decision making
processes.

It scems unfortunate that Frank did not go
a step further and consider the role of rhetoric
in the determination of fact to the satisfaction
of the jury and the role of rhetoric in the mak-
ing decisions. This step has heen taken however
by the Belgian philosopher-rhetorician-lawyer,
Chaim Perelman in his writings.(30)

It is too soon to tell how great an impact
Perelman will have on American rhetorical and
jurisprudential theories. His work is just begin-
ning to be rcad and studied in America and he
comes from a different legal tradition. Belgium
like most Europcan countries opcrates under a
civil code system of law where the judge is charged
with carrying out the law as set forth in the
written codes of the country. Angic-American
legal concepts tend to grow out of common law,
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the law which develops gradually from the opin-
ions of the courts, which in turn serves as pre.
cedent for future court action. The dichotomy is
not total; civil code systems arc influenced by
court interpretation of the code and common law
systems are influenced by statutes passed by leg-
islative bodies.

It does seem reasonable to this writer to sug-
gest that if rhetoric and law are to serve each
other the work of M. Perclman will serve as a
significant catalyst.

The American legal philosopher Felix Cohen
has also been deeply concerned with the problems
of legal rcalism and while he takes issue with
Jerome Frank, he also seems to sct forth a posi-
tion in which rhetoric will play a role in the law:

A truly realistic theory of judicial decisions
must conceive every decisivn as something
more than an expression of individual per-
sonality, as concomitantly and even more
importantly a function of social forces, that
is to say as a product of social determinants
and an index of social consequenzes. A judi-
cial decision is a social event. Behind the
decision are social forces that play upon it
to give it a resultant momentum and direc-
tion; beyond the decision are human activi-
ties affected by it . . . That decision involves
us in a prediction, a prophecy of the weight
that courts will give to future citations of
the decision rendered. This is a question not
of pure logic but of human psychology, eco-
nomics and politics.(31)

While Cohen suggests no methodology that the
advocate might utilize in his *‘truly realistic theory
of judicial decisions’, this writer agrees with
Perelman who writes that rhetoric conceived as
the study of methods of argument, may clarify
the most diverse areas of human thought including
the law.(32)

If legal cases are to be argued in terms of
sccial and psychological factors, then lawyers will
more than ever be rhetorical advocates in the
Ciceronian sense. It appears to be a reasonable
assumption that the reason that the advocate of
the classical era studied rhetoric rather than law
was simply that there was so little codified law
or legal theory to study. Today there is no short-
age of law available to study and no one would
provose that the study of rhetoric replace the
study of law, but rhetoric would appecar to be
closely related to the work the lawyer does and
seem worth serious attention in his training.
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In discussing the relationship of rhetoric to law
in the twentieth century, we have dealt so far
only with the notions of law professors, theorists,
and judges. Perhaps I can best conclude with the
opinions of an active practicing attorney relative
to what the actual work of the lawyer consists of:

In common with others, the lawyer functions
in various ways and situations as a peace-
maker—negotiating, arbitrating, seasoning his
clients’ demands with a sprig of objectivity or
structuriug a situation to allow people, cs-
sentially desirous of working their way out
of a situation which they find distasteful, to
save face and re-establish communication.
Fundamental to the broad spectrum cf the
lawyer’s work is the art of communicatjon—
communication both sending and receiving,
communication in the relatively informal set-
ting of ex parte interviewing of clients, wit-
nesses, or associates, communication in the
rclative formality of the courtroom, commu-
nication in the ncgotiation process, commu-
nication (perhaps to an unidentified audiencc)
through the written word, whether the docu. .
ment be a letter to be understood on reccipt
of tomorrow’s mail, or a lease or contract to
be understood ten (10? years hence. Nor, as
we have more recently been made aware,
can the subtleties of ‘‘non-verbal communi-
cation’’ be ignored.(33)

This would indicate that the time has come to
give careful attention to the long standing relation-
ship between rhetoric, law and communication.

Why should lawyers and law students study
rhetoric? In the first place, the lawyer is always
persuading. He is trying to convince a client or
another lawyer’s client to accept a point of view
based on his prediction of what a court might
do. And if he fails in this he must convince a
judge or jury to accept his analysis of the *‘theory
of the case”.

Second, a lawyer seeks to analyze every situa-
tion that is brought to him in his professional
life. He must make a logical analysis to determine
the issues, the precedents, the causes of action,
the breaches of duty.

Third, a lawyer must determine the objective
facts in every situation, he must find support and
corroboration for his view of the facts in the
situation.

Fourth, a lawyer must deal with and under-
stand people. As Jerome Frank suggests, the
judge’s digestion or his attitude toward women
may greatly influence the decision that the judge
will render.(34) Members of a jury are people
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and they do not leave their feclings and prejudices
behind when they enter the jury room.

While the study of rhetoric would not be a
golden key which would unlock all of the previ-
ously cited problems of the lawyer, rhetoric would
at least provide some guidance since it deals
with the same kind of problems. Research in the
problems of legal rhetoric might provide more
clues and ultimately more answeas.

Iv

Trying to write about two fields of study has
been compared to attempting to sit simultaneously
on two chairs: one is made uncomfortable and
much is left uncovered. But if this effort to re-
view the relationships between rhetoric and law
elicits only criticism ans comment it will have
served a somewhat uscful purpose.

It has been my positicn that rhetoric and law
were significant influcnces on each other in the
Graeco-Roman era and that the relationship was
mutually beneficial. The detente of this relation-
ship, it seems to me, was brought about by the
special conditions of the middle ages. Rhetoric
became a branch of homiletics and law was un-
able to penetrate the walls of feudal castles.

When these disciplines were revived during the
rebirth of learning and the legal system in Eng-
land they each developed in separatc and differ-
ent spheres. This segregation was a loss for both
endeavors.

The era since 1920 has witnessed the first signs
of a trend toward the recognition of the role that
rhetoric and law can play in association with
cach other. The American legal realists have
broken the ground for a broader view of the fac-
tors that contribute to an understanding of the
legal system and lawyers and judges are becoming
awaré¢ of their problems in communication and
rhetoric. Most recently the Belgian scholar Chaim
Pe .lman has begun to write in the area of juris-
prudence and rhetoric and his work may scrve
to further develop the incipient concern with the
relationship between rhetoric and law.
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